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Oliver Ellsworth. 


One of the ablest men that New England 
contributed to the public service during the 


revolutionary period and the early history of | 


the nation was Oliver Ellsworth, third chief 
justice of the Supreme Court of the United 
States. He was born in Windsor, Connecticut, 
April 29, 1745, a 


1807. 


11 died there November 26, 


He entered Yale College in 1762, but 
two years went to Princeton, where he 
66. 


graduated in 17 He studied theology one 
year, but abandoned it for the law. He was 
admitted to the bar at Hartford in 1771. He 
married Miss Abigail Wolcott in 1 For 
three years he was both farmer and lawyer. 
His law practice brought him but little in-| 


come. 


eo 


dine 


In 1775 he became state’s attorney and 
Hartford, where he afterwards 
acquired the largest law practice in the state. 
But this was greatly interfered with by his | 
varied and extensive public services, 


removed to 


The conspicuous public services of Oliver 
Ellsworth began at the outbreak of the Revo- 
lution by his election to the general assembly, 
where he was one of a committee, called ‘‘ The 
Pay Table,” in charge of the military finances | 
of the colony. He was a delegate to the Con- | 
tinental Congress in 1778 and a member of | 
the marine committee acting as a board of | 
admiralty, and of the committee of appeals. | 
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He was elected to the governor’s council an- 
nually from 1780 to 1784. In June, 1783, he 
left his seat in Congress and declined to serve, 
though re-elected. He declined an appoint 
| ment as commissioner of the treasury in 1784, 
| but became judge of the Connecticut superior 
;court under legislative assignment. He re- 
| mained on the bench until May, 1787, when 
|} he became a member of the Federal conven- 
| tion at Philadelphia. The words ‘national 
government” were struck out of the proposed 
| Constitution on h 
| ** government of 

tuted 


is motion, and the words 
the United States” substi- 
His early return home for 
domestic reasons prevented his becoming one 
| of the signers of the Constitution. On the or- 


ganization of the new government he became 


therefor. 


one of the Connecticut senators, was chair- 
man of the judiciary committee, and in his 
own handwriting wrote the original judiciary 
act, which still governs the Federal courts in 
most respects. In his watchfulness over the 
| financesof the government he became known as 
the ‘* Cerberus of the Treasury.” John Adams 
called him “ the finest pillar of Washington’s 
whole administration.” He was the leader 
of the Federalists in the Senate, where against 
great opposition he secured the ratification of 
Jay’s treaty. 

The appointment of Ellsworth as chief jus- 
tice of the United States Supreme Court was 
made March 4, 1796, and he served until Feb- 
ruary 25, 1799, when, he went to France as a 
member of an extraordinary commission which 
settled our disputes with that country and 
secured recognition of the rights of neutral 
vessels and an indemnity for depredations on 
American commerce. Because of ill health he 
sent home his resignation as chief justice, and 
went to England to try the mineral waters at 
Bath. High honors were paid him in that 
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Oliver Ellsworth. Constitution on his motion, and the words 
‘*vovernment of the United States” substi- 
tuted therefor. His early return home for 
domestic reasons prevented his becoming one 
of the signers of the Constitution. On the or- 
ganization of the new goverument he became 


One of the ablest men that New England | 
contributed to the public service during the | 
revolutionary period and the early history of | 
the nation was Oliver Ellsworth, third chief } 
justice of the Supreme Court of the United 
States. He was born in Windsor, Connecticut, 
April 29, 1745, and died there November 26, | 
1807. He entered Yale College in 1762, but 
two years Jater went to Princeton, where he 
graduated in 1766. He studied theology one 
year, but abandoned it for the law. He was 
admitted to the bar at Hartford in 1771. He 
married Miss Abigail Wolcott in 1772. For 
three years he was both farmer and lawyer. 
His law practice brought him but little in- 
come. In 1775 he became state’s attorney and 


one of the Connecticut senators, was chair- 
man of the judiciary committee, and in his 
own handwriting wrote the original judiciary 
act, which still governs the Federal courts in 
most respects. In his watchfulness over the 
financesof the government he became known as 
the ‘‘ Cerberus of the Treasury.” John Adams 
called him “ the finest pillar of Washington’s 
whole administration.” He was the leader 
of the Federalists in the Senate, where against 
great opposition he secured the ratification of 
Jay’s treaty. 

The appointment of Ellsworth as chief jus- 
tice of the United States Supreme Court was 
made March 4, 1796, and he served until Feb- 
ruary 25, 1799, when, he went to France as a 
member of an extraordinary commission which 


removed to Hartford, where he afterwards | 


But this was greatly interfered with by his | 
varied and extensive public services. 
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Ellsworth began at the outbreak of the Revo- 
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acquired the largest law practice in the state. | 














194 CASE AND 


COMMENT. 





country. IIe returned home in 1801. Inj 
1802 he was again elected a member of the} 
governor's council, which constituted a court 


In 1807 he was | 


of last resort in Connecticut 
appointed chief justice of the supreme court 


of the state, but served only a few months be- 
fore he died. The degree of LL. D. was con 
ferred upon him by Yale, Dartmouth, and 


Princeton, 


Elisworth’s public services in other direc 





tions greatly outweighed his brief services on 
the bench. 
tellect and sound judicial qualities, 


But he was a man of rugged in 


- to 


Actionable Publicity. 


1 
Some forms of unwelcome and damaging |} 





publicity are cleurly actionable. From this | 
fact there has been developed a theory that 
publicity itself constitutes an invasion of 
some right that may be described asa right of 
privacy orarightto be letalone. This theory 


by an admirably wi 





is maintained ten eito- 
rial in the New York Law Journal of Septem 
ber 24, reviewing the recent decision of the 


appellate division of the supreme court of 
New York in Roberson v. Rochester Folding 
Box Company, which sustains a suit for an 
injunction against the unauthorized use of 
one’s portrait by another for advertising pur 
poses, not only on the ground that it invades 
a property right, but on the further ground 
that there is a general right of privacy or a 


} ] 


right to be let alone. One year ago CASE AND 


ComMENT, Vol. 7, page 39, discussed ‘* The 
Miscalled Right of Privacy,” and attempted 


to show that there could be no such general 


right. This was not shown to the satisfaction 
of the New York Law Journal, and some 
further statement of the arguments against 
that alleged right may be in order. 

The unauthorized publication 


trait so plainly involves the invasion of other 


of one’s por- 


rights that it seems needless to base a right of 
action therefor upon en alleged right of pri 
vacy. The analogy between one’s portrait 
and his name is very close. To use either 
without his consent for advertising another 
person’s goods seems to be a plain invasion of 
The theory of a right of 
privacy, or of a“ general property right in 


a property right. 


one’s own personality,” does not seem to be 
involved in the right to be protected against 
the unauthorized publication of one’s portrait 
for advertising purposes any more than it is 
in the unauthorized use of one’s name for ad- 
vertising purposes. Neither portrait nor name 


|or contempt may be libelous. 


ithe law to be that 


may have been actually used by the owner 
for such purposes, or even be in contempla- 


| tion for such use, yet the fact that either may 


become of value to him thereafter fer that 
purpose is sufficient basis for a property right 
therein. 

This ground alone is amply sufficient to sus- 
tain the decision in the Roberson Case. If 
the court chooses to go beyond the ground of a 
property right, it may fairly hold that the 
publication of the portrait of a lady without 
her consent for the widespread advertising of 


| an article of merchandise is sufficiently injur- 


ious to her good repute and standing in society 
to be essentially defamatory. This would 
seem to be within the scope, or at least within 


|the reason, of the long established doctrine 


that a publication holding one up to ridicule 
The lack of 
any defamatory intent in such case is men- 
tioned by the New York Law Journal, but 
this seems immaterial. Wedo not understand 
a defamatory intent is 
necessary tomakea publication libelous Pab 
lication of a portrait, not for an advertise 
ment, but merely to add interest and attractive- 
ness to a proper item of news, would damage 
no property right, and there is litle reason to 
suppose that any court would hold it action- 
able because of its invasion of privacy 

It is impossible to contend that there is any 


} general right of privacy or to be let alone 


without at once admitting that the instances 
in which the right can be recognized by law 
are comparatively few, while the exceptions 
to any such right are innumerable. But it 
seems entirely clear that in every instance in 
which there is any recognition by law of this 
so-called right of privacy there is some other 


element which gives the right of action. In 








| other words, it is-not the mere invasion of 


privacy, but some added element of injury, 
that makes an actionable wrong. The right of 
friends, neighbors, casual acquaintances, and 
even of strangers, to speak of, talk about, and 
freely discuss a person’s life, habits, and per- 
sonality is concededly so extensive that, what- 
ever the degree of publicity or of the invasion 
of privacy, no right of action arises until 
something is said that is defamatory, In re- 
spect to published utterances the same thing 
is true. They may give the greatest degree of 
publicity without becoming actionable, if they 
are not defamatory. Some merely curious in- 
cident in one’s private life may be seized upon by 
reporters of the daily press, with the result that 
he is for the time being made the most conspicu- 
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_ cussed the question in the abstract. 





admiralty, and of the committee of appeals. | Bath. 


ous person in the country, yet it is incontestably 
true that, if a right of action accrues thereby, 
it is not because his right of privacy has been 
invaded, but because he has been defamed. 
It makes no difference how much he may dis 
like publicity, or how greatly he may be pained 
by it, or even how much he may be financially 
damaged thereby. The fact of publicity alone 
will give him no right of action. ‘There seems, 
tLerefore, to be no escape from the conclusion 
that the law does not recognize any right of 
privacy as such, but that some other right 
must be invaded in order to give a right of 
action for unwelcome publicity. 


-_ ——++ ——— 


Property in Intellectual Productions, 


Two radically different theories have from 
the beginning been advocated on the question 
of the property rights of authors, artists, or 
composers in their mental creations, One 
theory, though generally repudiated by the 
courts in modern times, has had the most per- 
sistent, uncompromising, and sometimes arro 
gant, advocacy of most of those who have dis 
It may 
be fairly called the theory of theorists, though 
some very eminent judges have also leaned to 
the same view. But the other has been the 
view generally adopted by those who in legis 
lative or judicial capacities have had to deal 
with the question from a practical stand 
pr 

In the view of the theorists, intellectual crea 
tions are property like other species of prop 
erty, and belong by right of the 
sible title to their creator, his licirs, and as 
signs forever, and whether published or un 
published are secured to him tothe end of 
time, and protected as fully as any other pos- 
session against being impaired by the public. 
Though it has not gained general acceptance 
by the courts, it has been supported by some 
great jurists, such as Sir Wm. Blackstone and 
Lord Mansfield. 

An attempt has been made to find support 
for this theory in the monopoly claimed by 
the Crown of England of the right to control 
the printing of the Scriptures, divine service 
books, church calendars, statutes and law 
reports. This 
of the Crown from the first introduction of 


was c’aimed as a prerogative 


But the ground of 
the right has been much disputed. 


printing into thee yuntry 
In sup- 
port of the property right of authors, it 
has been contended that this prerogative was 


High honors were paid him in that 
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to the private property right of an author. 
This contention was that, as there were no cer- 
tain anthors in which the property in these 
prerogative publ’cations could vest, and as 
the principle of property right required an 
owner to de assigned to all property capable 
of ownership, and vested all property that 
had no other owner in the King, therefore the 
King owned these publications as he owned 
various other kinds of property. Another 
contention was that the King’s ownership was 
by right of purchase, basing this on the claim 
that Henry VI., at the instance of the Arch- 
bishop of Canterbury and at his private ex- 
pense of 1,500 marks, brought printing to 
England and established the first press at Ox- 
ford; but this contention has since been 
abandoned as unsupported by the facts. Other 
grounds asserted were that the King bore the 
expense of translating the Bible, ard that, as 
the judges were paid officers of the Crown, 
their recorded judgments belonged to their 
royal master. But in opposition to the view 
that the King hada property right in these 
publications, it was contended that the royal 
control of these publications is based on con- 
siderations of the protection of the public. 
That inasmuch as printing involves the wide- 
spread dissemination of ideas among the 
people, unrestricted liberty of the press might 
be dangerous to the public, affect the business 
and welfare of the realm, and spread heresy, 
and that the gravest reasons of church and 
state, therefore, underlay the prerogative. It 
seems, on consideration of the whole matter, 
to be doubtful if any real support to the theory 
of property rights in authors can be drawn 
from this principle of a royal prerogative in 
the matter of printing. 


The extent to which a theory of property in 





mental creations, if once adopted, would le- 
gitimately go, has not been clearly defined. It 


might very casily be carried to absurd lengths. 





If the mere fact of originating a mental crea- 
tion gives a right of property in it, every 
thought advanced by any person, whether in 
oral or written language, would be subject to 
a monopoly, and could not lawfully be im- 
parted to others, even by those who had re- 
license 
This monopoly would exist, not 


ceived it from the originator, except by 
from him. 
only in elaborate and extensive mental pro- 
ductions, but with equal reason in every ex- 
pression of an idea, however trivial, Rigidly 
to enforce the theory of property right in 
mental creations, not only large but small, 


& property right of the King quite analogous | would so hamper the freedom of speech and 
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the dissemination of thought as to be intoler- | at the New York custom house give strong 
able. It is not strange, therefore, that practi- | reason for supposing that there is something 
eal considerations have been sufficient to deter | to complain about. Many newspapers, fear- 
most men who were charged with the actual | ing there may be some political tinge to any 
responsibilities of determining questions of | criticism of this kind, jump into the field to 
right from yielding assent to the claim that | champion the custom house and attack those 
a property right is acquired in an intellectual | who complain of it. The everlasting tendency 
production by virtue of its authorship. |of many journals to consider every public 
The theory practically adopted by the courts | question without regard to its merits, and 
in general, as well as by legislators, after ex-| solely with respect to what they think may be 
tended and lengthy conflict on the subject, is | its political aspects, though it entitles them to 
that an author has no property right in his} general contempt, makes it, nevertheless, dif- 
creation except as that right is conferred upon | ficult to obtain any fair consideration of such 
him by the public. Under this theory a writ- | a question. 
ing, a work of art, or a musical composition Some of the things that ought to be differ- 
may be said to be a contribution to the com-|ent at the custom house are easily stated. 
mon stock of knowledge and enjoyment of | General Fred Gront recently pointed out one, 
mankind and a labor for the benefit of civili-| of them. To require a passenger to make a 
zation, which the public should reward, of | sworn statement of all dutiable articles in his 
course, even generously, but which is the | baggage, and then to give it no respect, isa 
heritage of the race, Science and learning, as} gratuitous and irritating notification to him 
Lord Camden in the House of Lords said, are | that the officials will not believe him under 
in their nature pudlict juris, and ought to be] oath. To take his oath as conclusive, and let 
as free and general as air or water. Why, | his baggage go through without examination, 
he asks, did we enter into society at ail but to| would be manifestly foolish. Examination of 
enlighten one another’s minds for the common | the baggage is necessary, but, if his oath is 
welfare of the species. It is a curious fact] not to be accepted, why take it? To take it 
that the bills of complaint in suits for infringe- | merely for the sake of letting him see that the 
ment of authors’ rights brought before the} government presumes him a perjurer, or at 


first English copyright statute seems to recog- | least ignores his oath, humiliates the passen- 
nize that the public had a right to the dissemi- | ger without any good result. If the statute is 
nation of the works in question, as they con-|to be made as offensive as possible, no change 
tained as an essential averment the statement | need be made in present methods. 

that the complainant at the time of the piracy| Another abuse, which is more than mere 
had on hand for sale copies of the pirated annoyance and irritation, is the arbitrary and 
work sufficient to supply the public with all} unjust appraisal of dutiable articles in a pas- 
it required at a reasonable price. The copy- senger’s baggage at a price in excess of their 
right statutes that have been adopted have} value. The fact that the passenger has fully 
come to be regarded as grants of a statutory | declared by his sworn statement every article 
right, and not as a regulation of a pre-existing | in his possession that is dutiable, stated the 
common-law right. The general theory seems | exact price at which he purchased it at retail, 
to be that it is just for the public to confer aj and furnished the receipted bill showing the 
limited property upon an author us compen- price paid, seems in some cases at least to give 
sation for his contributions to the general stock | an insolent official only a better chance to 
of knowledge and ideas, but that this is not by | show his contempt for the passenger’s rights, 
virtue of any property right that he could| When one has articles of much value the ap- 
assert independent of the statute. Such is the praiser knows that his estimate may be con- 
doctrine now established in England, and | tested. But when the articles are of moderate 
which has always been recognized by the} value and few in number the passenger may 
American courts. All rights, therefore, which pay what he knows to be extortionate rather 
authors or other creators of intellectual pro-| than spend time and money in waiting to 
ductions can claim, must be asserted under | have the appraisal reviewed. 


and by virtue of ee sce The persistency with which some political 


newspapers misrepresent the nature of com- 
Ill Treatment at Custom Houses, ee ' 
pcs plaints of this kind makes it worth while to 
The constant and persistent complaints of | remember that these complaints are not made 
irritating and unfair treatment of passengers| by people who have been caught in trying to 
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the freedom of speech and 
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smuggle. 
keep still. But complaints come from people 
who have plainly stated what they have 


| 
Such persons are very likely to| keep all men who do the same kind of work 


} 
} 
| 


which is dutiable, and what its value is, When | 


customs officials arbitrarily and illegally add | and in every way far superior to the average ; 


to this from 50 per cent to 100 per cent of | 


the goods, do it with the speed of machinery, 
without any real examination of the goods, 
and withouta particle of evidence to overcome 
ibe passenger's sworn statement and _ the 
receipted bill which he presents, he has two 


can ever have against his own government, 
First, he has been gratuitously insulted by be- 
ing treated as a perjurer without the slightest 
reason or ground of suspicion against him. 
Second, an illegal payment has been extorted 
from him by public officials without even a 
fair pretense of its legality. The victim may 
be too timid or too ignorant to maintain his 
rights, but their outrage by officials of his own 
government is not for that reason excusable. 
ee ee 


Labor Union Principles. 


The mistakes which labor unions, like 
other human organizations, are liable to make, 


are sometimes unfortunate and disastrous. 


The recent declaration of President Shaffer | 

. . . | 
respecting the right of steel workers to disre- | 
gard contracts under which they were working | 





has received much severe condemnation, but 
none sharper than that pronounced by some | 


of the workmen themselves. The South Chi- 


cago steel workers, in refusing to obey the | 


strike order, are reported by the newspapers 
as using these words: ‘‘ We do not think we 
should be expected to violate every ruie of 
business integrity and personal honor for a 
matter of sentiment.” The theory advanced 
that the men had a right to disregard the con- 
tract after the company with which they made 
it had been absorbed into a larger organization 
seems to overlook the fact that the men had 
continued working under the contract and un- 
questionably claimed its benefits. It looks 
like an attempt to have all the rights of a con- 
tract with none of its obligations, It is highly 
creditable to the labor organizations that so 
many among them see clearly and feel keenly 
the obligation to keep their contract. 
did not, they would be unfit for responsibil- 
ities and incapable of taking any part in the 
great work of advancing the interests of 
labor, 

The most fundamental mistake of labor or- 


ganizations is in attempting to place and to| cessity. 


If they | 





| sible number of workers. 








on the same level. Two workmen side by 
side in the same shop may be of very different 


value. One may be active, diligent, skilful, 


the other may be lazy, unreliable, unskilful, 
and in every way the poorest man in the shop, 
and worth less than half as much as the best. 
To insist that these men must have the same 
wages is to put them on the level of machines, 


| This does more than anything and everything 
of the most serious grievances that any person | 


which the unions complain of to take away 
the individuality, independence, and valuable 
personality of a workman. It makes him 
merely one of a mass, no better than the poor- 
est. It is a popular theory with shiftless, 
lazy, and incompetent workmen, but its effect 
is to take away from them, as well as from 
better men, an incentive to excellence. This 
discourages the best men, irritates them with 
a sense Of injustice, destroys that manly ambi- 
tion for excellence which has hitherto raised 
the American workman far above the level of 
similar service in other lands, and degrades 
their service toward a level of mediocrity. 
This is a fatal mistake. 
and their manhood. 

An unfortunate outgrowth of this theory is 
the notion that a workman is guilty of a fault 
toward his associates if he makes himself more 
valuable thanthey are. It is to be hoped that 
ideas of this kind are not very prevalent, but 
they are certainly too common among many 
workmen, and they unquestionably tend to the 
degradation of labor. 


It lowers their value 


Another similar theory has had considerable 
vogue among members of labor unions. It is 
that workmen ought to do as little as possible 
in order to make a demand for the largest pos- 
This vicious idea 
makes one think that he is doing his duty to 
his fellow workmen best when he does his 
duty to his employer least. But this theory 
quickly breaks down if carried far enough to 
give it a fair test. Indeed, it can be put in 
operation only in secret and by a false pre- 
tense, for workmen who acknowledged that 
they were acting on that policy would quickly 
find themselves out of employment. Hope for 
the improvement of the condition of workmen 
can be fulfilled only by increasing their value. 

Criticisms of labor unions because of such 
mistakes of doctrine or of management fre- 
quently go to the extreme of denouncing all 
such organizations. This is unjust and un- 
reasonable. Labor unions are probably a ne- 


They are, at any rate, capable of very 
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plished already a vast amount of good in spite 


il ‘ . ; tries against 
of the mistakes they have made. 





It is in the | delivery toa 
highest degree important, therefore, that they | 
be wisely managed and based on true princi 
ples. Thattheir mistakes have not been greater 
is perhaps surprising. The membership of | 


labor unions is made up in the main of men} 


est intellectual training. When they come, 


there fore, to the consideration of great social ° 
‘ labor: @ 
principlesand the complex structure of human 


| 
society it is no wonder that they are not infal- | (5) char 
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lible. Statesmen like Gladstone, philosophers | 
| done for, 





like Herbert Spencer, and theologians like 


Calvin have not been free from mistakes. 


Therefore, when men brought up to physical done; (d) mis¢ 


labor, with little mental training, make them, paid out or 


: ‘ ) ee (1) generally: 
it is no cause for wonder or for severe criti 
cism. It is not a low level of intelligence that 4 


many members of the labor unions have 


Some of them in native intellectual third person ; 


reached, 
vigor are not to be despised by any antagonist. } 
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bh) work 
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person receiving goods; 9) 


‘nt; (4) delivery to wife: (b) 
entries to charge a copartnership ; (¢) entries 
to charge two or more persons jointly; (d) 
delivery in payment of indebtedness; (e) de- 
livery for sale on commission: ( f) character 
of goods delivered; (g) miscellaneous cases 
| of proper and 
who have not had the advantage of the high- | ITI.) work done, and services rendered, and 


improper book charges: 


materials furnished: (a) particular kinds of 
work and services provable: (1) physical 


professional services: (5) fees for 


t) charges for carriage; 


sfor board, ete.; (6) miscellaneous 


lone by servant; (c) work 


id materials furnished to, third 
person: (1) entries against party sued: (2) 


entries against person for whom work 


meous cases; (IV.) money 


ined t) nonstututory rule; 


(3) to remove bar of statute of limitations; 


~ nuvance- 


money paid to 


course Of business or cus- 


le entry; 
rven- 





contracts and their perform- 


ing their organization in a larger light. At} ance: (a) contracts generally : negotiable 


any rate, they are entitled to criticism that is | instruments ; 
candid, temperate, and belpful, not bitter and 


ve | 
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Among the New Decisions. 


| 
Assumpsit. | 
the 
treasurer of a corporation as such to pay his 
individual debt is held, in Rochester & Char- | 
lotte Turnpike Road Company ov 
(N. Y.) 62 L. R. A. 790, to 


corporation for the proceeds if its funds have 


One who receives checks drawn by 


Paviour 


> 


be liable to the 


in fact been misappropriated by the treasurer. 





Attorneys. 


The liability of attorneys to clients for mis- 
take is denied in Hill x. Mynatt (Tenn.) 52 L, 
R. A, 883, where the mistake consists of 
error of judgment on a question of law as to 
which eminent attorneys 
been in doubt 


an 


might well have 


Banks. 


another on 
held, 


S58 


Money collected by a bank for 
notes and drafts, and retained, is in 
State v. Edwards (Neb.) by BR A; not 
to become a part of the assets of the bank, but 


ae > 
\. 


von 


to be held in trust for the owner 
bank 


receiver is appointed, 


- and if the 


thereafter becomes insolvent, and a 
the one for whom the 
collection is mude is held to be a preferred 
creditor 

A bank which pays a check on a fraudulent 
indorsement by one who procured it from | 
the maker by representing himself as another 
person held, in Tolman v. American 
National Bank (R. I.) 52 L. R. A. 877, to be 


~ 
liable for the amount, at le under a statute 


is 
> 
.. 


52 


ist, 
declaring an indorsement to be wholly inoper- 
ative, which is made without the authority of 


the person whose signature it purports to be. 


Bs Benevolent Societies, 


The officers of a mutual beneficial associa 
tion are held, in Kocher ¢ 
Catholic Benevolent 
App.) 52 L. R. A 


waive the provisions of such by-laws as relate 


Supre me Council 
(N. J. Err. & 


to have no power to 


Legion 


S61, 






to the substance of the contract between the 
individual member and his associates in their 
corporate capacity, where the constitution 
and by-laws of the association limit the ap- 
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| nointment of its officers and the scope « 
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it 


heir 
powers and duties, and forbid the alteration 


or amendment of such constitution except by 


the governing body in the mode therein pro 
vided, and the members have agreed, as part 
of their contract, to strictly comply with the 
laws, rules, and regulations of the association. 


Bills and Notes. 


The payment of a negotiable promissory 
note by one to whom it is indorsed for collec- 
tion is held, in People’s & Drovers’ Bank 2, 
Craig (Ohio) 52 L. R. A. 
the either 


S72 


not to render 


maker liable on the note or 


for money paid to his use, unless such pay- 


as 


ment is made with his assent. 





Brokers. 


A commission for procuring one willing to 


lend a certain sum on mortgage is held, in 


Caston v. Quimby (Mass.) 52 L. R. A. 785, 
not to be earned by the production of a per- 
son willing to loan that amount, but who 


insists that the contract shall provide for pay- 
ment of principal and interest in gold, because 
of which the offer is not accepted. 





Carriers. 





A newsboy jumping on and off a moving 
street car to sell papers, without requesting 
the car to stop to receive or discharge him, 
and without receiving permission or asking 
leave held, in Padgitt ». Moll 
(Mo.) 52 L. R. A. 854, not to be a passenger 
toward whom the carrier is required to exer- 


or license, is 


cise a high degree of care. 
Constitutional Law. 
The legislature is held, in Peonle er rel. 
Rodgers v. Coler (N. Y.) 52 L. R. A. 814, to 


have no power to fix by statute the compensa- 
tion which a city must pay for labor or other 
services When such regulations increase the 
cost of the work beyond what it would be ob- 
liged to pay in the ordinary course of business 
and the Constitution limits municipal expendi- 
tures of money to city purposes 

A tramp law making it a crime for a tramp 
outside of the county of his residence to threaten 
to do injury to another person, though it does 
not apply to blind or female persons or to 
tramps in the county in which they reside, is 
held, in State v. Hogan (Ohio) 52 L. R. A. 863, 
to be constitutional. 

A statute providing that in a suit to recover 
| land a defendant who has bona fide possession 
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of such land under an adverse claim of title Elevators. 
may plead as a set-off the value of all perma- --- 
nent improvements placed thereon by himself; Negligence on the part of the owner of a 
or other bona fide claimants under whom he | passenger elevator is held, in Griffen 7. Manice 
asserts title, although it applies to improve-|(N. Y.) 52 L. R, A. 922, to be presumed from 
ments made before, as well as after, the pas-| the falling from their frame of the counterbal- 
sage of the act, as held in Mills 0. Geer (Ga.) | ance weights, followed by the fall of the ele- 
52 L. R. A. 934, not to be unconstitutional as | vator and the crashing of the weights through 
being ex post facto or retroactive. its roof, resulting in injury to a person who is 
- & passenger thereon by the implied invitation 
Contracts. | of the owner. 
— The involuntary starting of an elevator by 
Inevitable accident is held, in Board of Ed-| the conductor, who instinctively grasps the 
ucation *. Townsend (Ohio) 52 L. R. A. 868, | mechanism to save himself from falling as he 
not to excuse the performance of a contract | attempts to sit down and finds the chair gone, 
where its essential purposes are still capable | is held, in Gibson v. International Trust Com- 
of substantial accomplishment, though literal | pany (Mass.) 52 L. R. A. 928, not to constitute 
performance has become physically impossi-| negligence which will create a liability to a 
ble, passenger who is injured by the starting of 
the car as he is stepping out of it. 





Corporations The operators of passenger elevators are 
, | held, in Springer o. Ford (Ill.) 52 L. R. A. 930, 
The power of a corporation to secure the | to be required, upon grounds of public policy, 
cancelation of stock which was paid for out | © €Xercise the highest degree of care and dili- 
of the secret profits made by the subscribers | gence in and about the operation of such ele- 
in the sale to the corporation of property on | vators to prevent injury to passengers being 
which they had secured an option, and to pur- carried thereon, ee 
chase which they had organized the corpora- A - employer whose oven Is injured by 
tion, the management of which at the con- the fall of an renee nee ag use 8 
. ° ° > in Snees vr s (Ps 5 92: 
summation of the transaction was completely held, in Spees v. Boge Pa.) 2 L. R. A. 933, 
under their control, is sustained in Yeiser x, | 2¢ t0 be bound to explain the cause of the 
United States Board & Paper Co. (C. C. A | accident in order to relieve himself from lia- 


6th C.) 52L. R. A. 724. | bility. 
Charter power to purchase property neces- 
sary for its business with stock is held, in Eminent Domain, 


Joseph Bancroft & Sons Company ». Bloede | — 
(C. C. A. 4th C.) 52 L. R. A. 734, to include | 
the purchase by a cotton manufacturing com. | take land for a power house and coal pockets 


An attempt by a street railway company to 


pany of shares in a corporation organized to | in a city 5 miles from its lines, in which it has 
manufacture dyes according to secret formulas | D0 authority to run cars, is held, in Jte Con- 
which under contracts with their originator | demnation of Land by Rhode Island Suburban 
were used exclusively by the corporation, and | Railway Company (It. I.) 52 L. R. A. 879, to 
upon the use of which the success of its prod be for its private benefit, and not for public 
uct largely depended. use; and is therefore not within statutory per- 
The contractual liability of a stockholder | mission to take, by eminent domain, land ne- 
domiciled in a foreign jurisdiction for debts of | cessary for its use. 
the corporation beyond the amount of stock 
subscription is held, in Kirtley v. Holmes(C. C. | Estoppel. 
A. 6th C.) 52 L. R. A. 738, to be enforceable by | — 
courts of that jurisdiction where an assessment | A judgment in favor of a physician for serv- 
has also been made in the state of the creation | ices confessed by defendant as a condition 
of the corporation upon domestic stockholders | imposed by the chancellor upon granting an in- 
to the full extent of their liability, and the| junction to prevent the prosecution of an 
corporation is insolvent and indebted in excess | action to recover compensation therefor pend- 


of the stockholders’ liability, and the assess- | ing one against the physician for malpractice 
ment sought is of exactly the same character as | is held, in Sale 0. Eichberg(Tenn.) 52 L. R, A. 
that enforced at the domicil of the corporation, | 894, not to operate as an estoppel against the 
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action for malpractice upon reversal of the 
injunction order. 

One engaged in running logs down astream, 
who, instead of providing sorting bcoms and 
dams of his own, relies for many years upon 
facilities provided by another, is held, in Nester 
e. Diamond Match Company (C. C, A. 6th C.) 
52 L. R. A. 950, to be estopped from main- 
taining av action against the latter for an un- 
lawful obstruction of the stream, because of 
delays in the delivery of his logs. 


Evidence, 


Books of original entries are held, in Hall 
e. Chambersburg Woolen Company (Pa.) 52 
L. R. A. 689, not to be admissible in evidence 
to prove deliveries of goods sold under a con- 
tract requiring their delivery from time to 
time in the future. 

Entries in the books of a partnership are 
held, in Chick v. Robinson (C. C. A. 6th C.) 
52 L. R. A. 833, to be admissible against a 
special partner who, by statute, is given the 
privilege to examine into the state and pro- | 
gress of the partnership concerns and} 
to advise as to their management, to 
show the time of the payment of money into 
the firm by him, and on the question as to his 
partnership liability under the statute, which 
made that depend in part upon the payment 
by him of his share of the capital at the time 
of filing the certificate of partnership, and an 
affidavit stating that the capital specified in 
the certificate has been paid in, 


Fraud. 





Representations made for the purpose of 
procuring a contract, with the intent that 
they shall be acted on, without knowledge 
whether they are true or not, are held, in 
Simon +. Gocdyear Metallic Rubber Shoe 
Company (C. C. A. 6th C.) 52 L. R. A. 745, 
to be within the rule that a contract procured 
by false representations may be disaflirmed. 


Game Laws. 


A statute making it an offense to have 
possession of fish during the close season is 
held, in People v. Buffalo Fish Company | 
(N. Y.) 52 L. R. A. 803, inapplicable to fish 
imported from Canada; but a part of the] 
judges held that if it did apply to such fish 
it would infringe the constitutional provision 


as to the regulation of commerce. 





Gift. 


A power of attorney to the donee from 
the owner of a deposit in a bank, giving a 
right to draw the same from the bank in the 
name of the donor, and with a_ purpose, 
not expressed in the instrument, to confer 
dominion over such deposit upon the donee, 
who draws therefrom a part of the money 
and appropriates it to her own use, is held, 
in Murphy ce. Bordwell (Minn.) 52 L. R. A. 
849, to effectuate such gift, although the 





credit on the books of the bank remains in the 
name of the donor. 

A gift of bank certificates causa mortis is 
held to have been made where the donor 
called for the keys of a trunk and asked to 
have it unlocked and the certificates indorsed, 
or said that he himself bad indorsed them; 
and the donee is held, in Royston rv. MeCul- 
ley (Tenn.) 52 L. R. A. 8%9, not to be estop- 
ped from claiming this gift by first making 
an unsuccessful attempt to hold the property 
under an alleged nuncupative will. 


Guaranty. 





Neither the landlord’s failure to collect the 
rent for fourteen months, nor his neglect to 
notify the guarantor of its nonpayment, is 
held, in Welch vo, Walsh (Mass.) 52 L. R. A. 
782, to exonerate the latter, who has guaran- 
teed the punctual payment of the rent, and 
promised in default thereof to pay the 
same on demand. 


Homicide. 





The fact that an officer or citizen attempt- 


|ing to make an arrest, and being slain in so 


doing, has exceeded his authority, is held in 
Roberson v. State (Fla.) 52 L. R. A. 751, not 
to reduce the killing to manslaughter, if the 
slayer had no valid reason to believe himself 
in immediate danger of great bodily harm, 
and the homicide was in fact perpetrated, 
not in passion or sudden heat, upon the 
provocation of the arrest, but with cool, de- 
liberate malice and premeditation. 


Injunction. 


The cutting and removal of timber from 
forest lands is held, in Camp v. Dixon, 
Mitchell, & Company (Ga.) 52 L. R. A. 755, 


| to be a destructive trespass which may be re- 


strained by injunction, where the remedy at 
law is inadequate and incomplete, and the 
damages to the owner cannot be accurately 


| and completely measured in money. 

















































Insurance, 


A clause in 


aninsurance policy making it 


interest. 
Neither the existence of a vendor's lien on 





insured property, nor the institution of pro 
ceedings to foreclose it, is held, in Southern 
Insurance Comps v. Estes (Tenn.) 52 L. | 





~ a ’ ’ | 
R. A. 915, to avoid the policy under a clause 
making it void if 
be <« 


ship, or if 


the interest of the insured 


ther than unconditional or sole owner- 


foreclosure proceedings be com 


menced with notice of sale by virtue of any 
mor! gige or trust deed, 
Mailing a 


and belief as 


sworn 


of knowledge 


to time and origin of fir 


Statement 


within 


the time specified is held, in Peabody vo, Sat- 
terlee (N. Y.) 52 L. R. A. 956, not to be’ suf- 


ficient if it is not received until the time has | 
' 


expired under a policy providing that insured | 
render” th 


sua ul 


statement within a certain 


lime, 


Libel. 








In the absence of anything to show actual 
members ofa school board are held 
in Finley v. Steele(Mo.) 52 L. R. A. 852, not} 
to be cui ty of libel in sending a request for a 
revocation of a tcacher’s license to the school | 
commissioner, although they do not, in pre- | 
ferring the charges follow the exact words of 


the statute, where the charges were made, in 


the discharge of their duty after complaint by 
parenis, a 


from t 


nd in response to a communication 


} 


he commissioner. 


Master and Servant, 


Si 


oHce 


also ELEVATORs. 
fatenm in charge of a driver 
Perlstein ¢. American 
Mass.) 52 L. R. A 


1uries ¢ iused by 


Express 
Company 959, not to be 
liable for its collision with 
if at 


from the prescribed route 


another on the highway, the time the 


driver has departed 


for some purpose of his own, 





Negligence, 








See ELEVATORS. 
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ates are beld, in Niven 7 
L. R 


therein without cause, where they act in good 


void in case of its assignment is held, in 
Whiting Burkhardt (Mass.) 52 L. R. A. | re 
788, not to apply to an assignment of his| 
interest by a mortgagee who is entitled to 
receive the proce eds to the extent of his 


der statutory authority for the preven 


|a state tax, although the mortgagee is a 


| not to be landed property within th 


Physicians. 


See also Esrorret. 


Examining physicians who sign a certificate 


jzired by statute in order to commit a per- 


son to a hospital for dipsomaniacs and inebri- 


Boland (Mass.) 52 


A. 786, not to be liable to one confined 


faith and without malice, since the privilege 
}attaching to witnesses and to cases of privi- 


leged communications attaches to them, 


Replevin. 
A slot machine seized by police officers un- 
tion of 


crime, which was designed to be used in vio. 
lation of the gambling laws, and incapable of 
being put to any legitimate use, is held, in 
Board 
(Md.) 52 
by an action of re plevin. 


of Police Commissioners Wagner 


L. R.A 


775, not to be recoverable 


Sale. 


A provision that delivery will be made with- 


in a reasonable time is held, in Eppens, Smith, 
& Wiemann Co, v. Littlejohn (N. Y.)52 L. 1. 


A. 811, to be implied on a sale without 


speci- 
fying the time of delivery, and delay is held 
not to he excused by the vendor's 1 
where this 
siderations which affect the vendor al: 


nabi ity to 


procure shipment, is due to con- 


me, 


Street Railways. 
See Carriers ; Eminent DoMAIN, 
Taxes, 
A mortgagee’s interest in land located with- 


in the state is held, in Allen 7, Nationa 
Bank (Md.) 52 L. R. A. 760, to be 


State 
subject to 


non- 





resident,—especially where he is vested with 
a legal interest in the land. 

A state tax on that portion of the gross re- 
ceipts of 


a railroad only partly within its 


borders, which corresponds to the proportion 


of the mileage within the state, is held, in 
Cumberland & Pennsylvania R. Co. 7. State 


Md.) 52 L. R. A. 764, not to be void 
terference with interstate commerce. 


iS an in- 


The right of way and tracks of a railroad 
company are held, in United Railways & Elec- 
tric Co. 2. 52 L. R.A 


meaning 


Saltimore (Md. 772 
of a provision in a statute annexing territory 
to acity, that the rate of taxation on landed 
property in the annexed district should not be 
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| 
{ncreased until streets were laid through it,|(N. Y.) 52 L. R. A. 831, to extend to students 


and there should be a certain number of build-|in a Roman Catholic seminary studying for 


ings on every block. | the priesthood, although each of them has re- 

An exemption from taxation of ‘‘ houses of | nounced all other residence or home, and on 
religious worship” is held, in All Saints Par-| admission to the priesthood will continue in 
ish v. Brookline (Mass.) 52 L. R. A. 778, not to| the seminary until assigned elsewhere by his 


include that portion of a lot of land procured | ecclesiastical superiors. 


for the erection of a permanent church build- 


+ . 
ing upon which work has not been commenced, Waters, 


although a temporary structure has been See Esropre. 
erected for religious worship on another por- 


tion of the lot. | 
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New Books. 


|} Tandbook of Equity Jurisprudence.” By 
James W. Eaton. St. Paul, Minn. (West 


a1) = 


Publishing Company.) 1901. 1 Vol. $3.75. 


Telegraphs and Telephones, 


A telegraph company given the right by 
an act of Congress to occupy post roads with a 
its poles and wires is held’ in Toledo v. West- This is one of the well-known Hornbook 
ern Union Teleg. Co. (C. C. A. 6th C.) 52 L, | Series. As the preface says: ‘* The Hornbook 


R. A. 780, not to acquire such right free from method, combining text, commentary, and 


the power of a municipal corporation to regu annotation, seems peculiarly suitable for the 


ed ~atme s subiect. i bich gener: 
late the use of its streets, but must submit to | eatment of this subject, in which general 


local regulations for obtaining permission to | Principles and maxims are so prominent and 
string wires in public streets controlling, and their meaning and applica- 


A telephone company having reasonable tion are so fully illustrated by decided cases.” 
ground to apprebend that lightning will be | The rules of equity, concisely stated in large 


conducted over its wires into a house where) type, are followed by amplification and ex- 
it maintaiusan instrument under contract with | P/anation in the text. The untimely death of 
a subscriber, and there do injury to persons the author while the book was in manuscript 


or property, is held, in Griffith 7 New Eng-| dds an element of sadness to the publication 


| 
wy a3 ‘ a . of this excellent treatise 
land Teleph. & Teleg. Co. (Vt.) 52 L. R. A f this excellent treatise. 
919, to be chargeable with the duty to exer “Admiralty Law.” By Robert M. Hughes, 


cise due care in selecting, placing, and main- | (West Publishing Company.) 1 Vol. $3.75. 
taining in connection with its wires and in- “The Complete Law Quizzer.” By Kin- 


struments, such known and approved appli- kead, Black, & Williams. (W. H. Anderson 
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Recent Articles in Caw Journals 


and Reviews. 


**Estoppel as a Species of Contr: 


Central Law Journal, 207. 
‘*The Marriage 
457 
**Ts a Vendee under an Executory 


of Sale Entitled to the Proceeds of 
3 


Laws.”—26 Law Journal, 
Contract 
a Policy 
the Nationa] 
Corporation Reporter, 63. 

“ Direction of Verdict.”—63 Albany Law 
Journal, 362, 


Taken out by Vendor ? "—2: 


‘*General Duties of the Lawyer to His; 
Client; A Lesson in Legal Ethics,”—63 Al. 
bany Law Journal, 356. 

Present Status of the 
Law in Cuba.”—63 Albany Law Journal, 349 

** Money Paid under Mistake as to a Collat 
eral Fact.”—63 Albany Law Journal, 340. 
for Tr 
Their Examination,” —22 


“Development and 


] and 


** Preparation ial ; Witnesses 
The Lawyer, 1. 

‘A Treatise on Tenant's Obligation to Re- 
pair.”—37 Canada Law Journal, 521, 665. 

‘*Vested Interest of Beneticiary under a 
Policy of Life Insurance.”"—53 Central Law 
Journal, 184, 

‘**Personal Liabiiity of Stockholders in an 
Unregistered Foreign Corporation.”— 49 
American Law Register, O. S., 464. 

‘* Specific Performance of Contracts ; De 
fense of Lack of Mutuality.”—49 American 
Law Register, O. S8., 447. 

‘* Liability of Public Hospital for Ne 
of Nurses.” — 29 Washington Lav 
Reporter 

Forei 
Virginia. "—7 Virginia Law Register, 305. 

‘*The Practice of the Law in New York.” 
—62 The Century Illustrated Monthly Maga 
zine, 803. 


gence 
608, 


Corporations Doing Business in 


—-— 


The Humorous Side. 


An Ati-Rounp Man.—An attorney in one | 
of the states uses a letterhead in which on the} 
| 

left of he 


his as 
‘Dealer in National 


name describes himself 


Fertilizers, Harvesting 
. while on the 
right band it states, ‘‘Also Writes Life and 


Fire Insurance. Special Attention Given to 


Machinery, Buggies, etc., ete 


Legal Business.” 
A Street Court.—In sustaining the ‘ 
ment of a justice’s court in Georgia where 


judg 


the court was held on a sidewalk of a street, 


| judgment so rendered was void, a mere 


COMMENT. 


es 


Lumpkin, J., says that because the justice had 
been barred out of his office by his landlord, 
when the parties arrived, ‘‘in the language of 
a distinguished American, it was ‘a condi- 
tion, not a theory,’ which confronted those 
assembled.” The opinion fol- 


a 


proceeds as 
lows : 

‘** Representatives in that militia district, 
the justice of the peace and notary public and 
ex officio justice, took counsel of each other, 
and finally (though perhaps unconscious of 
the coincidence) arrived at somewhat the same 
conclusion the poet Propertius 
when he said, ‘ Jn magnis et voluisse sat est.’ 


as Roman 


*‘At least, whether influenced by the elegiac 
opinion of the Latin author or not, they de- 


| cided to act on the doctrine which in the ad. 


ministration of charitable trusts is sometimes 
known as the doctrine of ey pres,—that is, in 
plain English, if they could not do the exact 
thing they desired, they would do the next 
best thing which they could. They accord- 
ingly descended to the foot of the steps, where 
the stairway debouched upon the sidewalk, 
and there erected the altar of justice; and lest 
some stray lamb from the flock of litigants 
might find his way, by force of habit, to the 
top of the stairs, the justice of the peace and 
ex-officio justice took their seats at the bottom. 
Thus, no flotsam or jetsam of the law could 
The liti- 
gants were on the sidewalk, the justices in the 
d If the 

simple pro- 
cedure of the courts when the cadi 


possibly be cast up unobserved. 


oorway, and thus was justice done. 
proceeding reminds one of the 
adminis- 
tered justice under the palm tree; or if justice 
the 
the early English court 


administered sidewalk 


¢ 


or 


on makes one 
of * Pied- 


Poudre,’ —it must not be forgotten that sub- 


think 


stantial justice was often administered in both 


lof those courts, 


‘The case was thus tried and the judgment 


rendered. There is no complaint that it was 


not properly tried, or that any person was 


misled or absent, or that substantial justice 


| was not reached ; but it is contended thay the 


pul- 
because the law requires justice Courts to 


it 


lity 


be heid at ‘fixed times and places,’ and is 


contended that the place fixed was the room 


} upstairs, and that the judgment could not 


lawfully be rendered elsewhere; in a word, 
that a judgment upstairs would have been 
good, but a judgment downstairs was void 

‘*T cannot quite agree to this proposition. I 
do not think that a judgment must needs lose 
its life in descending a flight of stairs.” 
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